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- KNOWING YOUR RIGHTS AND
RESPONSIBILITIES REGARDING
FOREIGN WORKERS

g core purposesof the Federal Immigration laws
ates iS to protect the U.S. Labor market. The

d Nationality Act requiresemployersto verify
nt eligibility of al of its employeesand imposes
penalties upon a company that failsto verify the employment
or hiresworkerswho do not have legal authority to work in the
us

Q What law addresses the employment of foreign work-
ers?

A. The Immigration Reform and Control Act of 1986
(IRCA) wes added to the Immigration Nationaity
Actin 1986 to make it illegal for com-
pauies to hire anyonewho
dees not haveauthoriza-
tion to work in the
United States. The
Immigrationand
Naturaization
Service - the
predecessor to
the current
U.S.
Citizenship and '
Immigration Service - created
an Employment Eligibility Verification
form (Form 1-9) for employersto docu-
ment the employment eligibility of every
employee hired. Before 1986 there was no requirement to veri-
fy worker authorization of foreign nationalsor U.S. workers.

Q. What are the penaltiesfor not verifying work authori-
zation?

A. A company must completean -9 Form on behalf
of each employeewithin the first three days thet the employee
begins working. If the company fails to completethe 1-9, or
does so incorrectly, he can face pendties from $110 to $1,100
for each violaion. Employers sign the I-9 form under penaty
of perjury. Therefore, an employer can also be charged with
perjury for fal se statements contained on the 1-9 form.
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Q. What = e the penaltiesfor employing whois
not legally authorized to work in the US?

A, Accordingto thelImmigration Nationdlity Act, a
company that knowingly usesillegal workerscan be fined as
much 25 $10,000 per worker. Furthermore, if a pattern or prac-
tice of violating the law isfound, the employer can face crimi-
nd sanctionsand up to six monthsin jail. In addition, the
Immigrationand Nationdity Act statesthat it is 2" harboring™
crime to knowingly employ 10 or more individuasin a 12
month period if theemployer has actual knowledgeof their
illegal status. A conviction for harboring illegal workerscan

lead to imprisonment of up to 10 years.

Q. Hasthere been
increased emphasis
immigration enforce-
ment recently?

A. Yes dthough
the Immigration
Reform and

Control Act have

been in exis-
tencefor 20
yearsnow, enforce-
ment has generally been lax during
most of that time. However, the creation of
the Immigration and Qustams Enforcement
[ICE] in 2003 & part of the Department of
Homeland Security signaed an emphasis o enforcement, not
only for illega workersbut for their employers. According to
recent | CE news release, criminal prosecutionswere up from
72 criminal prosecutionsin 2003 to 168 criminal prosecutions
in 2005.

Q Can a1 employer be responsiblefor theillega workers
of & contractor?

A Yes last year Wd-Mart paid $11 million
perdty for theillegal workersused by one of its contractors.
Wal-Mart argued that it should not be responsiblesince the
employees \axe not direct employeesof Wa-Mart but the gov-
ernment did not accept that defense.
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Q. Istherea way that companiescan verify thework
authorization of an individual?

A. Yes, to help employerswith the immigration docu-
ment screening process, the U.S. Citizenshipand Immigration
Service has implemented a Basic Pilot Program which isa web
based system that employers can use to verify the employment
eligibility of workers. An employer can call the agency's tall
free numbera@ 888-464-4218t0 obtain more information about
the Basic Pilot Program.

Q. What isthetypical method to employ a foreign national
in the construction and landscaping business?

A. Temporary immigrationoptionsfor U.S. employ-
ment are very limited but thereis an “H-2b” category visa pro-
vision for seasonal, agricultural work and is often used by
the construction and landscapingindustriesto fill seasonal
needs

Q. What thecriteriafor the H-2b?

A. Theemployer can hireforeign nationalsby
arranging for them to get H2b visas, but only if it can be
shown that:

(1) thejob must be temporary [such asa one time,

seasonal, a peak-load or intermittent need];

(2) thejob will last for less than one year;

(3) attemptsto recruit qualified or interested U.S.

workers have failed.

Q. Istherea wage requirement for the H-2b?

A. Yes theemployer must certify that the H-2b
worker will be paid at least the prevailingwage for the appli-
cation in the area of intended employment. The prevailing
wage for the occupation is higher than federal minimum

wage.

Q. How long does it taketo get an H-2b Visa?

A. Generally the processfor an H-2b visa takes
three to four months to complete the entire application
through the Department of Labor, the U.S. Citizenship and

. Immigration Service and the U.S. Consulate in the home

country.

Q. How longisthe employment authorization?

A. Because the H-2b visa is for temporary work, the
employment cannot exceed 364 days. However, the employer
can apply for recertificationfor additional years but each
recertificationrequiresa new applicationon ayearly bass.

Q. Can theemployee change jobs after an employer has
received the H-2b certification?
A. The H-2b certificationis not transferablefrom

one employer to another. The certificationis issued only for a
specific job opportunity. If the employee wantsto transfer to
another employer then the new employer has to completethe
certification process on behalf of the employee.

Q. Arethereany limitsto the number of H-2b workers
that an employer can hire?

A. No, thereis not a limit on the number of workers
an employer can hire as long as the employer can show the
need for the workers. However, thereis an overall limit on the
number of H-2b visas that are issued annually to all employers.
The annual limit is 66,000 per year. The Save Our Small and
Seasonal BusinessAct of 2005, which became effectiveon

October 1, 2005, staggered the yearly limit into quarterly limits

so that particular occupationscannot gain an unfair advantage
of using the limit on H-2b visas within the first few months of
the fiscal year.

Thisarticle was prepared by Sherry Neal, a partner in the
Cincinnati office of Hammond Law Group. She can be

reached at 513-381-2011 or sin@hammondlawfirm.com.
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