IMMIGRATION LAW

LEGAL TRENDSIN THE

THREE BRANCHES
OF GOVERNMENT

by Sherry L. Neal, Esq.

he international custody dis-

pute of Elian Gonzalez brought

immigration law into the lime-
light. Now more than two years later,
immigration law is a topic that is receiv-
ing wide publicity in the media as
well as serious thought from President
Bush, the Supreme Court, and Con-
gress. While the three branches of gov-
ernment evaluate their perspectives on
immigration, the Immigration and Nat-
uralization Service (INS) and immigra-
tion lawyers are left to grapple with the
proper interpretation and application of
the immigration laws. In fact, an INS
official recently stated that “immigra-
tion law is a mastery and mystery of
obfuscation and the lawyers who can
figure it out are worth their weight in
gold.”
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THE EXECUTIVE BRANCH
President Bush has overtly
expressed his support for liberal immi-
gration laws. In a recent speech at Ellis
Island, President Bush said, “Immigra-
tion is not a problem to be solved. It
isa sign of a confident and successful
nation.”? While the president has made
broad statements about immigration,
his primary emphasis has been on two
immigration issues, namely the creation
of a guest worker program for Mexicans
and the extension of a section of the
Immigration and Nationality Act that
would permit foreign nationals who
have violated their immigration status
to obtain green cards in the U.S. without
having to travel to their home country
for an interview.
In his first few months in the

Oval Office, President Bush appointed
a High-Level Working Group on U.S.-
Mexico Migration consisting of U.S. Sec-
retary of State Colin Powell and U.S.
Attorney General John Ashcroft and
began negotiating with Mexico to legal-
ize the estimated three million undocu-
mented Mexicans currently in the U.S.
The impetus for the guest worker pro-
gram is the consistent labor shortage for
“essential workers,” such as cashiers,
restaurant workers, clerks, and various
other jobs requiring little skill or expe-
rience. Under the current immigration
system, the U.S. opens its doors of
employment apportunity to for-
eign nationals based upon the
type of job. For example, when the
Y2K concerns began, Congress and the
president increased the number of visas
allotted per year for “specialty work-

ers,” which are those in the high-
% techarea, and in other positions
where the minimum require-
ment for the job is at least a bach-
elor’s degree. Even then, they
placed a limit of 195,000 visas
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per year for specialty occupations and
limited the foreign national to six years
in the U.S. unless he or she can obtain

a green card by showing there are not
any U.S. workers willing and qualified
to do the job. However, for the jobs that
involve a lower educational level, the

U S. opens its doors ever so slightly.
Thus, the temporary visa options (not
to mention green card options) involv-
ing essential workers are very limited
and often so costly, time consuming and
cumbersome that they are practically no
optionatall.

When employers began lobbying
for legislation allowing immigration
options for essential workers and the
U S. Department of Labor released
calculations that labor shortages in
those occupations would continue for
atleast the next ten years, President
Bush responded by proposing the guest
worker program. Then as the media
reported it as an amnesty for illegal
Mexicans, the president quickly clari-
fied his position by stating: “l oppose
blanket amnesty. The American people
need to know that. I do believe, though,
that when we find a willing employer
and employee, we ought to match the
two.”?

In addition to the guest worker pro-
gram, President Bush has expressed his
support in extending section 245(i) of
the Immigration and Nationality Act.
Section 245(i) permits a foreign national
in the United States to become a per-
manent resident in the United States
regardless of whether he violated his
immigration status such as staying in
the United States longer than his autho-
rized time or working illegally * Aslib-
eral as it sounds, section 245(i) does
serve some meritorious purposes. For
example, one foreigner came to the U.S.
on a student visa and her two minor
children later entered on a visitor’s visa.
The college that the woman attended
incorrectly informed her that the chil-
dren’s immigration status was deriv-
ative of her status and that nothing
needed to be done in regard to their
status. Later when the woman gradu-
ated from college and received a job
offer as a college professor, she changed
her status to a specialty worker visa
but did nothing in regard to her chil-
dren’s status, as she was still under the
assumption nothing needed to be done
based upon incorrect information from
the college. A few years later when the
college professor was in the final stage
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THIS TERM, THE SUPREME COURT OF THE UNITED STATES HAS

RULED ON FOUR SIGNIFICANT IMMIGRATION CASES. THE RULINGS

REPRESENT A SHIFT AWAY FROM THE ANTIHIMMIGRATION SENTIMENT.

of the green card process, she was dev-
astated to find out that her children had
been out of status for the majority of the
time they spent in the U.S. and were not
eligible to become permanent residents
and were thus placed in deportation.
If section 245(i) applied to their cases,
the children would be able to become
permanent residents and reside in the
U.S. with their mother.

Congress first introduced 245(i)
in 1994 and later extended it until
January 14, 1998; only those who
applied for permanent residence before
January 14,1998 could benefit from
section 245(i). Then on December 21,
2000, President Clinton, in one of his
infamous last-minute presidential acts,
signed into law the Life Act that, among
other things, reinstated section 245(i).
However, to take advantage of the Life
Act, the foreign national had to be pres-
ent in the United States on December 21,
2000, when the law was signed and had
to apply for permanent residence, either
on the basis of a family relationship (i.e.,

close relative of a U.S. citizen or perma-
nent resident) or an employment rela-
tionship, before April 30, 2001. Also, the
foreign national had to pay a “penalty”
of $1,000 for violating his immigration
status.

Reportedly, thousands of immi-
grants were not able to file before the
April 30,2001, deadline for various rea-
sons, including;: (1) the brief timeframe
for filing between December 17, 2000, to
April 30, 2001; (2) the shortage of immi-
gration practitioners able to assist the
foreign nationals; and (3) a misunder-
standing among the immigrant commu-
nity as to the requirements of the law.
As such, President Bush urged Con-
gress to pass another temporary exten-
sion of section 245(i).* More recently,
Bush made the following statement:
“We should spare families the hardship
of separation while one member is
awaiting a green card. I support pro-
viding an extension of the temporary
window that allows people to file for
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IMMIGRATION STATISTICS

The U.S. Census Bureau issued year 2000 statistics for the foreign-born population in the
United States. Simply put, the foreign-born population consists of all people who were not
U.S. citizens at birth whereas a native is one who was borninthe U.S. ora U.S.Island Area

or born abroad to a U.S. citizen parent.

P Inthe year 2000, there were 28.4 million foreign-born residing in the U.S., representing

10.4 percent of the total U.S. population.

» Of the foreign-born population, 39.9 percent lived in the West, 26.8 percent in the South,
22.6 percent in the Northeast, and 10.7 percentinthe Midwest.
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Of the foreign born population, 79 percent were 18 to 64 years of age.

P Among the foreign born in 2000, 39.5 percent entered the 1.S.inthe 1990s, 28.3
percent came in the 1980s, 16.2 percent entered in the 1970s and the remaining

16 percent arrived before 1970.

P Theforeign-born population age 25 and over was less likely to have graduated from high

school than natives.

» The percentage of unemployed foreign born was less than one percent higher than

natives.

P The percentage of foreign-born residents living below the poverty level was higher than

natives.

Source: “The Foreign-Born Population in the U.S.”

U.S. Census Bureau, January 2001






